
Principles of Collective Choice and Constraints of Fairness:
Why the Difference Principle Would be Chosen Behind the Veil of Ignorance*
In "The Difference Principle Would Not Be Chosen Behind the Veil of Ignorance," Johan E. Gustafsson, argues that the parties in the Original Position (OP) would not chose the Difference Principle to regulate their society's basic structure.
 The OP, recall, serves to model conditions of fairness in an initial choice situation and represents equality between persons, with the aim of choosing principles of justice that would best advance the interests of the parties in the OP when certain constraints on the choice are in place. Rawls famously argues that among the principles that would be chosen from behind the veil of ignorance is the difference principle, which holds that social and economic inequalities are only permissible if those inequalities are arranged so that they are to the greatest benefit to the least advantaged members of society.
  Gustafsson offers a novel internal critique of the decision made in the OP, developing a series of choice models, which aim to show that it is not rational for the parties to choose distributions of social and economic good in accordance with the difference principle. In this paper we offer a reply to Gustafsson’s argument, arguing, both, that his choice models do not serve as a counter-example to the choice of the difference principle, and that the choice models he develops are incompatible with the constraints of fairness that apply within the OP. 
i An Internal Critique of the Choice Made Within the Original Position
To begin, we distinguish external and internal critiques of the choice of principles made within the OP. External critiques argue against the substantive assumptions of the OP, challenging such features as: its construction; the limits on information imposed by the veil; the moral psychology ascribed to parties in the OP; or the validity of the agreement reached.
 Internal critiques, by contrast, grant the construction of the OP, and instead aim to show that the decision in the OP will yield an alternative set of principles. Such critiques, then, aim to establish that Rawls’s argument from the OP is invalid. Gustafsson’s argument falls into this latter category by granting Rawls’s construction of the OP and arguing that even then, the choice of the difference principle does not follow.
 
Gustafsson focuses on the difference principle, and so he grants that the principles of equal basic liberty and fair equality of opportunity have already been chosen—which leaves the parties in the OP to choose a principle to regulate the distribution of social and economic inequalities.
 Gustafsson identifies a number of formal models of the difference principle, of which we will focus only on the ex-ante difference principle.
 This conception of the difference principle reads:
Let the social value of a prospect be equal to the minimum expected well-being
 of any person in the prospect. Choose a prospect with a maximal social value among all alternative prospects.

Parities within the OP choose distributions so as to advance their interests, represented in the OP as maximizing their share of primary goods, subject to the formal constraints of justice.
 An internal critique of the OP, then, must show that following the difference principle conflicts with this aim of maximization. Gustafsson develops a number of sequential choice games that aim to demonstrate conflicts between the goal of maximization and various conceptions of the difference principle. Figure 1 reproduces the sequential game that Gustafsson contends leads to the rejection of the ex-ante difference principle.
Figure 1









Here, boxes represent choice nodes, where individuals choose between different basic structures of society, represented by taking either branch A or B.
 Further choice nodes (the boxes marked 2 and 3) represent opportunities to revise the basic structure of society, which allows one to choose once more between available prospects.
 The circle represents a chance node where the move is determined by nature, that is, randomly with each outcome being equally likely. The pay-offs for Alice and Bob, who comprise society in this model, are shown by the integers at the end of the decision tree.
Our focus will be on what we call the non-modular interpretation of the ex-ante difference principles, which directs individual to focus on end-states, and to choose a strategy that best leads to the outcome that is to the greatest benefit of the least advantaged.
 On the non-modular interpretation, the decision at node 1 is B. Notice, however, that at node 1, choosing B nevertheless does not maximize the expected well-being of the least advantaged. If the parities were to stick with A at each choice juncture, the expected well-being of the least advantaged is greatest (5), which is clearly greater than the expected well-being of choosing B at the outset (4). Hence the difference principle, Gustafsson concludes, is rejected from within the OP itself, as it fails to maximize the expected well-being of the least advantaged. 
Our reply to Gustafsson comes in two steps. First, we argue that conflict between the difference principle and a principle of rational collective choice is unproblematic, since the latter principle is also a subject of decision-making within the OP, and so may not be assumed to apply from the outset. Second, we argue that a number of modeling assumptions in the sequential games are incompatible with the constraints of fairness that the OP models, namely: information about relative probabilities is inadmissible; representatives have undefined attitudes towards risk; and the sequence of choice needs vis-a-via other choice nodes is unknown.  
ii Individual Rationality and Principles of Collective Choice
To begin, let us examine why exactly it is irrational for representatives to follow the non-modular ex-ante difference principle, and so choose B at the outset in Figure 1. The issue, as noted above, is that the route of choosing A at each decision node maximizes the expected value of the least advantaged. More precisely, Guatafsson argues that we have reason to reject the difference principle because it conflicts with the weak sequential ex-ante Pareto principle: 
If each person has a higher expected well-being in prospect x than in prospect y, then a plan whose expected outcome is y is not followed if there is an alternative plan available whose expected outcome is x.

This principle articulates a compelling intuition: when making choices over prospects (that is, options where the outcome depends on chance) if some prospect has a superior expected value than some alternative, then you should not choose the alternative—if the alternative is strictly worse than the option under consideration, then surely it would be irrational to choose it. 

As a principle of individual choice, the weak sequential ex-ante Pareto principle seems highly compelling, and indeed seems axiomatic of rational choice under uncertainty (note how close this principle, in the individual case, is to expected utility maximization). Except, notice that the principle Gustafsson states is not a principle of individual rational choice; it is a principle of collective rational choice. But, principles of collective choice are precisely the subject of decision-making from behind the veil of ignorance. That the weak sequential ex-ante Pareto principle conflicts with the difference principle is thus neither significant nor surprising, as it is an alternative principle competing against the difference principle. When facing an exclusive choice between two options (x and y), it is inadequate to object to the choice of x on account of its not being y—some further motivation is necessary as to why we are to favor the choice of y. 

One might reply, however, that the weak sequential ex-ante Pareto principle is indeed in some way privileged compared to the difference principle. This privilege might arise on account of its close relationship to individual rational choice. Since acting in accordance with the weak sequential ex-ante Pareto principle is constitutive of rationality when individuals make decisions under uncertainty, surely analogous reasons obtain in the collective context.  

Such reasoning, however, begs the question of the choice of principles against the difference principle, and in favor of utilitarianism. Rawls is clear that in his social contract account we are not entitled to assume that principles of individual rationality scale up in this way. He writes:
whereas the utilitarian extends to society the principle of choice of one man, justice as fairness, being a contract view, assumes that the principles of social choice, and so the principles of justice, are themselves the object of an original agreement. There is no reason to suppose that the principles which should regulate an association of men is simply an extension of the principles of choice for one man.
 
Whether principles of individual choice can indeed be extended to the context of collective choice, then, is a point of contention that is to be settled from within the OP. Notably, Rawls rejects such an extension because of the nature of principles of justice, which apply to a plurality of separate and distinct individuals, each with a separate system of ends.
 The distribution of risks and gains in the individual case is far less problematic than the distribution of risks and gains among multiple individuals, for in the latter case individuals each have their own separate system of ends. Applying such a principle to the collective context, however, effectively conflates all systems of ends.
 An individual looking to advance her own interests would not accept the balancing of satisfactions and dissatisfactions among members of a society who have ends distinct from hers—in the individual case balancing present and future gains against present and future losses still reliably results in the satisfaction of her system of ends, whereas in the collective case her present losses may result in gains unrelated to her system of ends.
 Whether this line of reasoning is compelling or correct is beside the point here, for such matters are external to the OP. From the perspective of internal critique it must be granted that we cannot assume principles for collective choice at the outset, and so the conflict between such principles and the difference principle offers no more reason to reject the difference principle than the fact two alternatives are mutually exclusive. 
iii Risk, Probability, and Time Sensitive Information in the Original Position 
Our reply above suggests that even if Gustafsson’s sequential choice models were accurate representations of the OP, they are unable to definitively establish that the difference principle would not be chosen behind the veil of ignorance. In this section, we no longer assume that Gustafsson’s models are accurate, and argue that three essential features of the model are inadmissible in the design of the OP: the use of prospects and sequential decision-making. In the following section, we argue that these assumptions are not ad hoc features of the OP, but rather are meant to define the OP such that it functions as a shared democratic perspective.
A preliminary difference between Gustafsson’s models and Rawls’s account is that Gustafsson argues that the parties within the OP have neutral attitudes towards risk.
 He arrives at this assumption by citing Rawls’s claim that parties in the OP are rational “in the way familiar from economics.”
 However, notably absent from what Rawls judges to be the characteristic features of economic rationality is risk neutrality.
 Indeed, Rawls holds that attitudes towards risk cannot influence the decision in the OP: 
The essential thing is to not allow the principles chosen to depend on special attitudes towards risk. For this reason the veil of ignorance also rules out knowledge of these inclinations: parties do not know whether or not they have an unusual aversion to taking chances.

Note that Rawls is not saying that representatives are not risk averse, but rather that they do not know whether they are risk averse. Not knowing whether one is risk averse does not imply risk neutrality, and, no attitude towards risk can be attributed towards the parties, since if they know their attitude towards risk they will know whether or not they are risk averse, which constitutes inadmissible information. Attitudes towards risk are thus not assumed to be neutral in the OP, rather they are assumed to be undefined. And since attitudes towards risk are undefined, representatives have no basis of choosing between different kinds of prospects. 

Even if representatives did have defined attitudes towards risk, Rawls is also clear that they have no basis for assigning probabilities to outcomes. “[T]he veil of ignorance excludes all knowledge of likelihoods. The parties have no basis for determining the probable nature of their society, or their place in it. Thus, they have no basis for probability calculations.”
 Since representatives in the OP cannot assign probabilities to any outcomes, prospects must be undefined. And, if prospects are undefined, representatives in the OP would simply have no means by which to choose between them. It follows that in Gustafsson’s model no decisions could be reached by representatives behind the veil of ignorance, for they have no basis by which to choose between prospects. 
Anticipating such a criticism, Gustafsson suggests that his choice models depict situations where the veil has been partially lifted, and so individuals do have objective basis by which to estimate probabilities.
 We may grant this point, but then it is difficult to see how the choice model could serve as an internal critique of the choice of the difference principle. Once the veil is lifted and the principles of justice are fixed, objections that the principle results in outcomes that make one worse off than some alternative do not hold against the choice of principles. Such objections rely on information that was deemed inadmissible in the initial choice situation, the admission of which, as we discuss below, violates the aim of establishing a shared perspective among equals. The veil is precisely meant to rule out the use of this kind of particular information to advance one’s position; one is bound by the principles chosen within the OP, even if there should be some principle that would make her better off, had she known the particulars of her situation. 

Hence, one of the conditions that principles of justice must meet is that of finality, once princples of justice are chosen, they are fixed indefinitely.
 Information that we receive upon lifting the veil, then, does not factor into our choice of principles in any way, and so risk plays no role in the OP—the “veil of ignorance leads directly to the problem of choice under complete uncertainty.”
 After the principles are fixed, we may rely on them (outside the veil) to rank options under conditions of risk. 

Gustafsson may object that, as his models show, the use of the difference principle under such conditions conflicts with rationality, and that surely this information is relevant to the choice of principles in the OP. However, as we already suggested above, that the difference principle conflicts with a purported standard of collective rationality is unproblematic, since such a standard is simply a competing principle to be chosen (or not) behind the veil. But we wish to also emphasize a stronger point, namely that it would not count against the choice of the difference principle even if it conflicted with less controversial principles of individual rational choice once outside the veil. As we discuss below, the OP serves as a model of a shared moral perspective, and the choice made within this perspective produces an outcome that subordinates particular considerations of one’s own circumstance, even those pertaining to rational action. The OP by design sets and prioritizes conditions of reasonableness, it models the “the distinction between the reasonable and the rational, with the reasonable prior to the rational,” writes Rawls. “These constraints are modeled in the original position and thereby imposed on the parties: their deliberations are subject-and subject absolutely-to the reasonable conditions the modeling of which makes the original position fair.”
 Conflict between principles chosen within the OP and precepts of individual rationality when the veil is lifted, then, constitute no counterexample, because the OP is designed to identify fair principles which subordinate other considerations once we enter concrete social contexts.

Before turning to the last feature of the OP that Gustafsson’s models violate, we think it is instructive to consider the choice context that obtains when we allow that representatives can assign probabilities and are risk neutral. These conditions, together with some formal properties on individual preferences (which obtain by virtue of the use of primary goods or well-being) jointly imply Harsanyi’s seminal proof of the principle of average utility.
 Under conditions of uncertainty rational individuals maximize their utility by having social goods  distributed such that the weighted sum of individual utilities (or primary goods, in our case) is maximized.
 Hence it is completely unsurprising that Gustafsson’s models lead to the result that the difference principle is not chosen, for the model by design entails the competing principle of average utility. And a Rawlsian need not be concerned that a utilitarian model leads to a utilitarian outcome, since among the aims of the OP is to articulate a shared moral point of view from which we can critique utilitarianism.
  

Finally, the sequential structure of decision-making, understood as allowing for the revision of the basic structure, is inadmissible in the OP, since it introduces time sensitive information by showing the position of nodes vis-a-via other nodes. Gustafsson himself argues “that no time could plausibly serve as a non-arbitrary privileged time in the Original Position.”
 Gustafsson aims to show that we cannot choose just any node to serve as a “privileged” node, or the fixed point from which we apply the difference principle. The identification of such a node would require time-sensitive information, which is inadmissible in the OP.
 Gustafsson’s reason for raising this modeling concern is in order to reject what he calls the “resolute ex-ante difference principle,” which calculates the expected well-being of the least advantaged from some privileged node.
 

Granting Gustafsson’s point, we may ask, then, what justifies the construction of models that rely precisely on such privileged nodes existing? His argument is meant to exclude appealing to nodes 2 or 3 (in Figure 1) as privileged nodes, but if no time sensitive information is allowed, then it should follow that we cannot privilege node 1 either. Figure 1 is not without a privileged node, since we calculate expected utility from the position of node 1. But if this is the case, then we must know the position of node 1 vis-a-via nodes 2 and 3, and this would be time sensitive information. Sequential models, which requiring appeal to some kind of time sensitive information (at least enough to order the sequence of decisions), are thus inappropriate models of the OP. 
Under the constraints of the OP, then, representatives have no attitudes towards risk, no means of assigning probabilities to different prospects, and face a parametric choice. Gustafsson’s models are in violation of all three of these requirements, and so fail to serve as a counterexample to the choice of the difference principle of the OP, since the models do not represent choice behind the veil of ignorance at all.
iv The Original Position as a Shared Democratic Perspective 
The modeling constraints just discussed are no mere ad hoc introductions to the OP, but rather are meant to ensure that the construction of the OP suitably models a shared democratic perspective. Rawls is most clear on this matter in Political Liberalism: “we must find some point of view, removed from and not distorted by the particular features and circumstances of the all-encompassing background framework, from which a fair agreement between persons regarded as free and equal can be reached.”

The OP is a tool by which evaluative standards are chosen, which will then be used to order a society’s basic structure, and resolve conflicts of interests among participants.
 On Rawls’s contractarian framework, the standard of success for principles, then, is their being accepted by the parties to whom would apply to.
 The project encounters an issue, however, in that individuals in actual situated circumstances will have a propensity to select principles that best align with the outcomes of the natural lottery or their contingent social circumstances.
 To resolve this, the OP identifies a perspective shared by all—the perspective of free and equal persons—from which principles can be chosen. The modeling constraints serve to remove those features of individual perspectives that would “preclude the parities from arriving at an impartial judgment that is not distorted by excessive attention to their own interests.”
 
The OP is thus “a state of affairs in which the parties are equally represented as moral persons and the outcome is not conditioned by arbitrary contingencies or the relative balance of powers.” 
 Rawls suggests here that two conditions allow us to test whether some feature is to be excluded in the construction of the OP. First, we have the contingency condition, which holds that features which are arbitrary from a moral point of view should not influence the choice of principles. Second, we have the strategic condition, which prohibits the inclusion of features which give any representative an advantage. 
Both the contingency and the strategic conditions serve to model fairness and equality among citizens for the purposes of choosing principles. Features that violate the strategic condition allow some persons to exploit their favorable (actual) position in the initial choice situation, and so treat the interests of those advantaged as more important than the interests of others, thereby violating the requirement that individuals be treated as equal citizens. Features that violate the contingency condition are “outcomes of natural chance or contingency of social circumstance,” which weigh in favor of the interests of some members of society.
 Allowing for features that violate the contingency condition to influence the choice of principles, then, means treating the interests of certain persons favorably on an arbitrary basis, and, such arbitrary favoritism runs against our aims of representing individuals as free and equal. When the restrictions set by the contingency and strategic conditions are in place, principles chosen in an initial choice situation will be such that they express democratic equality among citizens to whom they apply.

Let us now consider how the contingency and strategic conditions inform the construction of the OP, beginning first with attitudes towards risk. In the first place, we might see one’s attitude towards risk as a contingent fact of her life. Insofar as one’s attitude towards risk is shaped by certain exogenous circumstances, such as her upbringing or perhaps by certain inherited dispositions, then attitudes towards risk are features of persons inadmissible to the design of the OP according to the contingency condition. Supposing, however, that attitudes towards risk are not contingent, and that perhaps through rational reflection one can revise her attitude towards risk, it remains the case that attitudes towards risk are inadmissible according to the strategic condition. Attitudes towards risk have a clear influence on rational choice situations,
 often with risk-averse agents making concessions to less risk-averse agents, and so such attitudes would influence the choice of principles in favor of the less-averse. In disfavoring the position of certain persons, attitudes towards risk are inadmissible according to the strategic condition.
The exclusion of both, sequential choice models, and of information which would allow representatives to assign probabilities to different outcomes, follows from the contingency condition. Sequential choice models require time sensitive information with respect to the relationship between basic structures at different times. The time at which an individual is born and lives within society, however, is clearly a contingent feature of her life. And so, insofar as such information would confound the choice of principles, it is in violation of the contingency condition, and hence inadmissible in the OP.  
Similarly, the relative likelihood of a given social state obtaining is contingent. Clearly, information of the relative likelihood of different outcomes would influence the decision-making process, since choices can now be made over prospects. Having information about what kinds of outcomes are more likely (say, for example, that one is more likely to occupy the most advantaged social class, or less likely to occupy the least advantaged class) will clearly lead to rational individuals tailoring principles to his or her advantage. Thus, information of the likelihood of different socials states obtaining is inadmissible in the OP according to both the contingency and strategic conditions, since such considerations are both arbitrary from the moral point of view and confound the choice made by the representatives. 
Attitudes towards risk, sequential choice models, and information of likelihoods of different social states obtaining are thus all inadmissible to the OP on the principled basis that such features are either irrelevant with respect to fairness, or else they influence the decision in a way that directly conflicts with the value of fairness. The constraints of the OP are thus not ad hoc modeling decisions, but rather principled inclusions stemming from the aim of constructing a shared perspective of democratic citizenship.
Conclusion 
We have argued that Gustafsson’s internal critique of the selection of the difference principle is unsuccessful, since it assumes certain principles of collective choice to already be chosen, and relies on a number of modeling assumptions that are inadmissible in the OP. As for whether the difference principle would in fact be chosen, a number of social choice proofs have shown that the principle is entailed by design features of the OP. Amartya Sen, for instance, proves that one formalization of reciprocity, represented by Patrick Suppes’ grading principle of justice,
 directly entails the difference principle under conditions described in the OP.
 Steven Strasnick  similarly proves that the egalitarian starting point of the OP, coupled with formal conditions of fairness, entails the difference principle.
 As these proofs rely on a social choice framework, they neither make decisions over prospects (and so are independent of attitudes towards risk and the relative likelihood of different outcomes), nor do they involve any sequence of decision-making (since they rely exclusively on binary comparisons of social states). 

In sum, the counterexample to the selection of the difference principle considered here falls short on account of introducing modeling assumptions which the design of the OP prohibits. When the OP is modeled correctly, a number of existing formal results indicate that the difference principle is indeed entailed by the conditions of the OP. We may conclude, then, that the OP is internally consistent, and that the difference principle would be chosen from behind the veil of ignorance.

Alexander Motchoulski

University of Arizona 

Phil Smolenski

University of Arizona

Queen’s University 
Alice	Bob


9	1





3	3





1	9





3	3





4	4





A





½ 





2





B





A





A





½ 





1





3





B





B








* We wish to thank Jerry Gaus and Brian Kogelmann for valuable comments on earlier drafts of the paper. Our thanks also to the helpful suggestions of an anonymous reviewer from this journal.


�	 Johan E. Gustafsson, “The Difference Principle Would Not Be Chosen Behind the Veil of Ignorance,” this journal, cxv, 11 (November 2018): 588–604. His argument is, of course replying to John Rawls, A Theory of Justice (Cambridge, MA: Harvard, 1999). Henceforth referred to as TJ.


�	TJ, p. 226


�	 Alasdair MacIntyre, After Virtue (Notre Dame: University of Notre Dame Press, 1981), pp. 246–249; Michael Sandel, Liberalism and the Limits of Justice (Cambridge: Cambridge University Press, 1982), pp. 41–48; and Ronald Dworkin,  “The Original Position,”  in Norman Daniels, ed., Reading Rawls (Stanford: Stanford University Press, 1989), pp. 16–52.


�	Gustafsson, op. cit., p. 590–91.


�	Ibid., p. 590.


�	Gustafsson offers a compelling case that the alternative models face serous limitations, leaving us with the ex-ante conception of the DP as the only plausible reading, ibid., pp. 591–92 and 598. 


�	For the sake of simplicity, Gustafsson uses the concept of well-being to act as a proxy for Rawls's preferred metric of primary goods, ibid., pp. 590–91. 


�	 Ibid., p. 597. 


�	 TJ, pp 112–18, 125.


�	 Reproduced from Gustafsson, op. cit., p. 598. 


�	Gustafsson, op. cit., p. 591


�	Ibid., p. 600. 


�	 Gustafsson refers to this as the “backwards induction” interpretation. The alternative interpretation relies on applying the difference principle at each node, and is clearly shown to be problematic, ibid., pp. 598–9.


�	 Gustafsson, op. cit., p. 599.


�	 TJ,, p. 25.


�	 TJ, p. 25.


�	 TJ, p. 26


�	 TJ, p. 21.


�	 Gustafsson, op. cit., p.593.


�	 John Rawls, Justice as Fairness: A Restatement, Erin Kelly ed., (Cambridge: Harvard, 2001), p. 87. Cited by Gustafsson, op. cit., p.593. 


�	 Rawls’s conception of typical economic rationality consists in: (i) having a preference ordering;( ii) they choose means which are most effective at realizing their most desired outcomes; (iii) choose alternatives most likely to advance their ends; and (iv) pursue activities such that they can fulfill more of their ends, rather than less. Nothing about risk attitudes is mentioned in these conditions. Justice as Fairness, op cit., p. 87.


�	 TJ, p. 148.


�	 TJ, p. 134.


�	 Gustafsson, op. cit., p. 595.


� TJ, pp. 116–7


� TJ, p. 148.


� John Rawls, Political Liberalism (New York: Columbia University Press, 2005), p. 25 n. 28.


�	John C. Harsanyi, “Cardinal Welfare, Individualistic Ethics, and Interpersonal Comparison of Utility,” Journal of Political Economy, lxiii, 4 (August 1955), pp. 309–21. 


�	 Ibid., p. 314. 


�	 TJ, pp. 24–30.


�	 Gustafsson, op. cit., p. 602.


�	 Ibid., pp. 602–03.


�	 Ibid., pp. 601–2.


�	 Op. cit., p. 23. Notice that it is the OP taken as a whole that serves as a perspective of impartiality. Individual choosers behind the veil of ignorance do not have impartiality attributed directly to them, instead impartiality obtains by virtue of the features of the OP taken together. This is what allows rational mutually disinterested decision-making to lead to principles of fairness. Our thanks to the anonymous reviewer for reminding us of this point. 


�	 TJ, p. 4.


�	 TJ, pp. 10, 14.


�	 TJ, p 11.


�	 TJ, pp. 17–18


�	 TJ, p. 104.


�	 TJ, p. 11.


�	See the democratic interpretation of the two principles, TJ, p. 91.


�	 For an overview of the influence of risk in bargaining situations see Martin J. Osborne “The role of risk aversion in a simple bargaining model,” in Alvin E. Roth ed., Game-theoretic models of bargaining, (Cambridge: Cambridge University Press, 1985). 


�	 Patrick Suppes, “Some Formal Models of Grading Principles,” Synthese, xvi, 3-4 (1966): 284-306


�	 Amartya Sen, Collective Choice and Social Welfare: An Expanded Edition (Cambridge: 2017), p. 216.


�	 Steven Strasnick, “Social Choice and the Derivation of Rawls’ Difference Principle,” this journal, lxxii, 4 (1976): 85-99. 






